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The Federation appreciates the work of the Vermont Department of Environmental Conservation
(DEC) Lakes and Ponds staff on developing these proposed revisions.

In working through this process, we have come to realize that the issue of normal and non-
normal uses of the state’s public waters is critical. The former DEC Commissioner and current
Department of Fish and Wildlife Commissioner, Jason Batchelder, stated to the Legislative
Committee on Administrative Rulemaking that wake sports are not a normal use of the public
waters.

According to 10 VSA §1424, “To the extent possible, the Secretary shall provide for all normal
uses.” In addition, in the Use of Public Water (UPW) rules, Section 2.7 (a) states: “Use conflicts
shall be managed in a manner that provides for all normal uses to the greatest extent possible
consistent with the provisions of Section 2.2 of these Rules.”

As defined in UPW Rule 5.6: ““Normal use” means any lawful use of any specific body of
public water that occurred on a regular, frequent, and consistent basis prior to January 1,
1993.”

Since wake sports do not meet the definition of normal use and accommodation of non-
normal uses is not required under either statute or UPW rules, we object to a process that
allows wake sports and other activities that do not meet this definition to take place on the
state's public waters without first proving that such activity does not damage aquatic
habitat, cause increased phosphorus or pollutants to enter the water, contribute to
shoreline erosion or lake bottom disruption, or have the potential to spread aquatic
invasive species (AIS).

Those wishing to engage in a non-normal use of the state’s public waters should be
required to petition for such use and to engage in the public process petitioning entails.

Instead, current practice allows an “anything goes” approach until lake associations, lake
stewards, and concerned citizens (nearly all of whom are volunteers) raise the issue. These
groups must then engage in a multi-year and complex petitioning process to address the issue of
non-normal use, while the state allows this use to take place on the public waters possibly
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causing considerable damage to fragile aquatic habitats, spreading invasives, increasing
phosphorus levels, and posing safety hazards to others.

Furthermore, any remediation of damage caused by this practice falls, not on state staff, but on
the shoulders of the volunteer lake associations and lake stewards who contribute thousands of
hours and raise hundreds of thousands of dollars to improve water quality and manage invasive
infestations.

Other new types of watercraft, besides wake boats, which do not fit the definition of normal use
in these rules are already on the market and more are likely to be invented and sold. Given the
continued spread of aquatic invasives, increasing phosphorus levels in many lakes, as well as the
mounting pressure on the state’s freshwater resources from climate change, it is unconscionable
to continue to allow these types of activities to simply occur as if the state’s lakes and streams are
immune to damage or easily repaired.

We submit that the public trust doctrine requires the Agency of Natural Resources (ANR) to act
proactively to prevent any non-normal use of the state’s public waters that has the potential to
damage the aquatic ecosystem, to spread aquatic invasives, or to contribute to the degradation of
water quality.

In order to ensure that ANR fulfills its responsibility to protect the state’s public waters, we urge
the enactment of rules requiring anyone wishing to engage in a non-normal use to submit a
petition to do so, and to prove that such activity will not cause damage to the aquatic ecosystem
or the shoreline, will not spread aquatic invasive species, will not degrade water quality, and will
not pose a safety hazard to other lake users.

Because wake sports users were not required to engage in a petition process to allow this non-
normal use on the state’s waters, concerned citizens brought their own petition to raise concern
and amend the UPW Rules. Almost immediately after the new UPW rules went into effect,
ANR employees and citizens became aware of serious problems with the rules, and ideas for
revisions were presented. The rest of this document explains flaws in the rule revisions that
ANR has proposed. It also emphasizes how important it is to begin the process by asking the
non-normal watercraft users to petition to use their watercraft instead of approaching the process
from the other way around.

RECOMMENDATIONS FOR UPW RULE REVISIONS
Wake Sports Zone Changes

We support the changes to the wake sport zone as stated in Section 5.19. Currently the most
reliable scientific study regarding adequate shoreline buffer distance (Marr, et al. 2022)
recommends operations at greater than 500 feet. The DEC staff in their memo of September 18,
2023, also cited the Marr study in their recommendation that the buffer distance should be 600
feet to attenuate wave energy. However, there are larger and more powerful wake boats not
included in this study that can create even larger waves. Also, not studied was the effect of
several large wake boats operating simultaneously in a wake sports zone. For these reasons it is
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vital that ANR include a limit on the size, power, and number of boats that can operate on inland
lakes, as included in our Recommendation 1 below.

The most recent research on lakebed disruption (Reifsgraf 2025) suggests that operating in
waters deeper than 20 feet is necessary to avoid lakebed disturbance. Unfortunately, this study
does not indicate how much greater than 20 feet would be adequate to avoid affecting the
lakebed. Nevertheless, an abundance of caution would suggest that depths of 30 to 40 feet would
better safeguard lake bottoms.

We also support the requirement that the wake sports zone be a minimum of 100 acres and
3000 feet in length. This allows a reasonable run for wake surfing (about 3 minutes for a run at
11 mph) and enough room for a wake boat to turn for another run without having to move out of
the zone. We also agree with the smoothing of some of the zones.

We urge ANR to ensure that these size requirements are a firm minimum. We believe that
it is incumbent on ANR, which has the responsibility to protect Vermont’s freshwater
resources to always opt for greater protection rather than less.

The changes to the wake sports zone have left 18 lakes eligible for wake sports. Among these
are some of the state’s most pristine lakes. Concentrating the most damaging activities,
including those that accelerate shoreline degradation and the spread of aquatic invasive species,
on these lakes is of concern.

The other group that would be subject to a greater concentration of wake boats are those lakes
that already host a high level of boat traffic while contending with Eurasian watermilfoil
infestations. Given the cost and effort to manage their existing infestations, these lakes deserve
the same robust protection from the chance of any further aquatic invasive infestations.

Subjecting either of these groups of lakes to increased wake sports activity that could lead to
more damage and a yet greater risk of becoming infested with additional AIS is not an
acceptable outcome.

For these reasons, we support the proposed changes as stated above but insist they be
accompanied by retention of the home lake rule and strengthened decontamination
protocols.

Decontamination

We note with great concern that if these revisions are implemented, 9 of the remaining 18 wake
sports eligible lakes are free of aquatic invasives and 5 of these are eligible for A(1) status with
reclassification petitions already filed. Aquatic invasive species (AIS) are a serious biological
pollutant and a real danger to the water quality and ecological integrity of these lakes.

Unlike other vessels, it is not possible to inspect, completely drain, or properly clean the ballast
tanks of wake boats with the means generally available to greeters. Neither the lake associations
nor the state currently have adequate facilities to properly decontaminate wake boats or the
funding to create such facilities.
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We recognize that specialized equipment suitable for cleaning the closed ballast tanks of wake
boats exists and may be available at some boat dealers. However, there is currently no system in
place to ensure that all wake boats can access such equipment and, more importantly, to show
proof that their tanks have been cleaned before entering a Vermont waterbody. Given this, wake
boats cannot comply with the decontamination requirements of 10 VSA §1454.

Aquatic invasives have continued to spread (see attached graph), with two more lakes recently
infested with Eurasian watermilfoil (Joe’s Pond and Lake Eden). Zebra mussels are now
confirmed in the southern portion of Lake Memphremagog. Until adequate decontamination
services, extended public access greeter program hours, improved public education — particularly
for out-of-state visitors - and sufficient funding are in place, the state should not permit
additional potential carriers of AIS to be transported between lakes. In particular, the state’s
most pristine, A(1) eligible lakes should receive the highest levels of protection.

ANR has indicated that in addition to these revisions it is developing an improved
decontamination plan. We have been involved in this process and support the effort. However,
the plan as drafted presents a 10-year timeline for developing an adequate decontamination
system. This is far too long. The infestation graph shows the level of infestation that has taken
place over the last 10 years. If this trend continues - and given that ANR has not proposed
anything in these rule revisions that would bend this curve sufficiently — we could expect many
more lakes to be infested with AIS before the proposed plan is in place.

This is unacceptable and a clear abrogation of ANR’s responsibility to protect the public waters
of the state.

The Home Lake Provision

The home lake provision of the current rule is intended to address the lack of proper
decontamination services and to reduce the risk of spreading aquatic invasive species. This is
especially important if the other revisions are approved leaving many of the state’s most pristine
lakes likely to attract even more wake boats and therefore become more vulnerable to invasive
spread. ANR has provided several justifications for refusing to implement this rule and, now for
proposing to eliminate it entirely from the current rule revisions.

Among these justifications has been the difficulty of creating a decal, finding and tracking wake
boat owners in the state, and in addressing out -of- state boaters.

We disagree with these “excuses” and suggest alternatively, that a relatively straightforward
system can be implemented if some of the requirements currently in the rule are modified,
computer technology is used, and if assistance from lake associations at the affected lakes is
accepted - assistance repeatedly offered.

All users of the state’s waters — whether in-state or out-of-state, whether motorized or non - are
already expected to know the Vermont Use of Public Water rules and comply with them. It is
baffling that ANR should now suggest that, for some reason, wake boat owners could not be
expected to know and comply with the home lake rule.

The state does not “find and track” owners of other types of motorboats that must be registered
each year nor does the state “find and track” every angler who needs a fishing license. Rather,
the requirement for motorboats to register, for anglers to acquire a fishing license, etc. is posted
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on the web, and in the rules and regulations of the state. The state expects individuals to check
regulations and laws of the state and comply with them. There can be no possible reason that
this same expectation should not also apply to all wake boat owners.

Another reason presented by ANR for the elimination of the home lake rule is that wake boats
comprise only 1% of motorized vessels currently on Vermont lakes. However, these data are
based on greeter program observations and recordings, and may be significantly compromised
because:

e Most of the greeter programs do not have greeters on duty seven days/week throughout
the boating season, resulting in many days of use with no data recorded.

e The survey instrument used by the greeters does not allow for accounting for boats that
repeatedly enter the same lake regularly and do not travel elsewhere. This skews the total
number of boats entering inland lakes.

e [t is difficult to visually identify a wake boat, leading to a potentially significant number
of misidentified boats and lower wake boat counts.

Although we suspect that wake boats do still comprise a small percentage of the boats on inland
lakes, deficiencies in these data make the figure of 1% for the population of wake boats on
Vermont lakes highly uncertain. Considering such uncertainty, we urge ANR to adopt rules that
are the most protective in this situation since it is not currently possible to measure actual risk.

Further we point out that the fastest growing motorized aquatic sport in the country is wake
sports. Given this, we should expect to see more, not fewer, wake boats in the state in the next
years. This makes developing strict rules now even more important.

Petitions

We are unclear about the status of the individual lake petitions that were issued under the blanket
denial. We urge the ANR to allow any of those lakes that remain eligible for wake sports to
request a reconsideration of their petitions based on the unique circumstances of their lakes.
Each of these petitions should receive full consideration including opportunity for public
hearings and comments and an individual response detailing the reasons for approval or denial.

We also urge the ANR to fully consider and respond to any petitions that were submitted but not
included in the blanket denial.

Recommendations

1. Retain the home lake rule with modifications, including allowing lake associations
or watershed groups that operate state-approved Vermont Public Access Greeter
Programs on lakes that support a wake sport zone to voluntarily administer a wake
boat home lake program.

2. Strengthen required decontaminiation protocols for wake boats moving among
lakes, including requiring proof of decontaimination (such as a dated receipt) and a
longer dry out period in line with the best scientific data.

3. Ensure that the wake sport zone as stated in these revisions is the firm minimum
and cannot be made smaller.

4. Address and respond to the pending wake sport petitions, allowing any lakes that
choose to ask for reconsideration based on their particular circumstances.
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ADDITIONAL RECOMMENDATIONS FOR REVISIONS TO THE UPW RULES

1. Recommendation: Add limits on size of motors and boats

The boating industry continues to manufacture and market larger and more powerful boats. Yet
the proposed rule revisions contain no limitations on the size of motorized vessels that can
operate on the state’s public waters. This is of particular concern to the inland lakes and
especially the smaller lakes. Currently, large boats with enormous motors and the capability of
operating at great speed and creating large and powerful wakes are available and are not
prevented from operating on any of the lakes that allow motorized boats and that have no speed
limit.

This is of concern with regard to wake boats since their purpose is to create very large waves
which have already been recognized as creating a safety hazard and a potential source of
shoreline damage. However, other types of boats with sufficiently large and powerful engines
can do the same.

For this reason, we urge ANR to proactively consider adding a provision in these rules limiting
the amount of boat displacement that can operate on inland lakes. We believe that this is well
within the authority of the Agency (10 VSA §1424 (1c¢)).

2. Recommendation: Add criteria to better protect A(1) eligible and AIS-free lakes
Vermont has some of the cleanest, most pristine, and AIS-free lakes in the country. Continuing
pressures on our water resources from the warming climate and changes in federal environmental
regulations makes it even more urgent that these lakes receive the highest protection possible to
ensure that such waters survive for future generations.

For this reason, we urge ANR to include additional criteria not only for determining wake sports
eligibility but also for determining eligibility for other activities that could potentially damage
these lakes, including activities that disrupt lake bottoms, cause shoreline erosion, or have the
potential to spread aquatic invasives. Such criteria should include historic activities, special
designations, or A(1) eligibility.

3. Recommendation: Add complete sentence from 10 VSA § 1421 to Section 1.1
“Applicability and Purpose”

We appreciate that part of the purpose of the rules as stated in 10 VSA §1421 was added, but

once again, we recommend the entire paragraph be added to present the list in the order that the

legislature intended and that particularly highlights water quality and aquatic habitat protections

as the first items in the list.

We agree and appreciate the addition of the statement regarding AIS.
We recommend that Section 1.1 read in full:

“The purposes of the rules shall be to further the maintenance of safe and healthful conditions;
prevent and control water pollution; protect spawning grounds, fish, and aquatic life; control
building sites, placement of structures, and land uses; reduce fluvial erosion hazards, reduce
property loss and damage, preserve shore cover, natural beauty, and natural stability; and
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provide for multiple use of the waters in a manner to provide for the best interests of the citizens
of the State.”

1t is the policy of the State of Vermont to prevent the infestation and proliferation of invasive
species in the State that result in negative environmental impacts, including habitat loss and a
reduction in native biodiversity along with adverse social and economic impacts and impacts to
public health and safety.

4. Recommendation: Section 3.5 “Use of Internal Combustion Motors”

This section should be clarified to explain if it applies only to internal combustion motors or to
all motors. Is the intent that no motorized boats are meant to be on the lakes affected by this rule?
Or would electric motors be allowed?

5. Recommendation: Section 3.7 “Wake Sports” Retain Home Lake Rule, with italicized
changes
A wake boat must have one home lake for a given calendar year and display on the wake boat’s
port side bow a current Agency-issued decal or must present other appropriate proof identifying
the wake boat’s home lake for the calendar year. A wake boat’s home lake is the only lake, pond,
or reservoir at which that wake boat shall be used for the calendar year, except when the
decontamination requirement of Section 3.7.d. has been satisfied. This subsection applies to
Lake Champlain, Lake Memphremagog, Wallace Pond, the Connecticut River Reservoirs, and
the waterbodies with a defined wake sports zone listed in Appendix E.

Prior to entering a Vermont waterbody other than the wake boat’s home lake, and prior to re-
entering the waters of the home lake after use of the wake boat at any other waterbody, the wake
boat must be decontaminated at an Agency-approved decontamination service provider. A wake
boat user must present proof (such as a dated receipt) of decontamination at public access areas.
This subsection applies to Lake Champlain, Lake Memphremagog, Wallace Pond, the
Connecticut River Reservoirs, and the waterbodies with a defined wake sports zone listed in
Appendix E.

If an approved decontamination service provider is not available, then the wake boat may not
operate on any lake except its home lake.

6. Recommendation: Section 3.7 “Wake Sports” Addition of voluntary home lake option
If the Agency chooses not to implement the home lake rule for all wake sports eligible lakes,
then this rule will apply:

Lake Associations or watershed groups that operate state-approved Vermont Public Access
Greeter Programs on lakes that support a wake sport zone may voluntarily administer a wake
boat home lake program.

A wake boat must have one home lake for a given calendar year and display on the wake boat’s
port side bow a current decal or present other proof identifying the wake boat’s home lake for the
calendar year. A wake boat’s home lake is the only lake, pond, or reservoir at which that wake
boat may be used for the calendar year, except when the decontamination requirement of Section
3.7.d. has been satisfied. This subsection applies to Lake Champlain, Lake Memphremagog,
Wallace Pond, the Connecticut River Reservoirs, and the waterbodies with a defined wake sports

zone listed in Appendix E.
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Prior to entering a Vermont waterbody other than the wake boat’s home lake, and prior to re-
entering the waters of the home lake after use of the wake boat at any other waterbody, the wake
boat must be decontaminated by a certified decontamination provider and must show proof of
such decontamination.

A wake boat user must present proof of decontamination at public access areas. This subsection
applies to Lake Champlain, Lake Memphremagog, Wallace Pond, the Connecticut River
Reservoirs, and the waterbodies with a defined wake sports zone listed in Appendix E.

7. Recommendation: Section 3.7 (e) “Wake Sports” Strengthen decontamination
requirements

Increase number of days out of the water from 14 to 30 and require proof (for example a dated

receipt) that decontamination was done by a certified operator.

In addition, add:

Wake boats that have been in another waterbody within the previous 30 days and lack proof of
decontamination, as well as other watercraft that are not inspected and decontaminated as
required, are in violation of 10 VSA §1454 and, therefore, should not enter the waters of the
State.

8. Recommendation: Revise proposed Section 4.1 (a — ¢) “Aquatic Nuisance Control
Inspections Stations and Greeter Programs”
This section should be entitled: 4.1: “Aquatic Nuisance Control”

For some reason only parts of 10 VSA §1454 are quoted verbatim while other sections are not.
In particular, we note that the beginning of 10 VSA §1454 (¢) is not included. 10 VSA §1454 (c)
should be included in full to ensure that any boater consulting these rules is made aware of the
potential for a fine if that section is violated.

Therefore, we recommend revising parts (a — c) to read:

In order to prevent the spread of aquatic invasive species, a person shall not transport an
aquatic plant, aquatic plant part, or aquatic nuisance species to or from any Vermont water

Pursuant to 10 VSA 1454:

(a) A person transporting a vessel to or from a water shall, prior to launching the vessel and
upon leaving a water, inspect the vessel, the motor vehicle transporting the vessel, the trailer,
and other equipment, and shall remove and properly dispose of any aquatic plants, aquatic plant
parts, and aquatic nuisance species.

(b) It shall be a violation of this section for a person transporting a vessel to or from a water to
not have the vessel, the motor vehicle transporting the vessel, the trailer, and other equipment
inspected and decontaminated at an approved aquatic nuisance species inspection station (as
defined in 10 VSA 1461) prior to launching the vessel and upon leaving a water if:
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(1) an aquatic nuisance species inspection station is maintained at the area where the
vessel is entering or leaving the water;

(2) the aquatic nuisance species inspection station is open,; and

(3) an individual operating the aquatic nuisance species inspection station identifies the
vessel for inspection or decontamination.

9. Recommendation: Section 4.1 (i): Remove this section in its entirety

It is unclear why this section has been added. It is completely irrelevant, as it provides no
information for users of the public waters or for citizens wishing to petition for changes to these
rules.

In addition, part (4) goes well beyond what is stated in the statute, suggesting that greeters may
not inform lake users of the state’s statutes or UPW rules and that lake specific materials may not
be used.

The tone of this paragraph is entirely inappropriate. To include in these rules threats aimed at the
very people doing the hard day-to-day work of trying to prevent the spread of AIS in the state’s
public waters is unacceptable.

10. Recommendation: Section 5.5 “Internal Combustion motor” Revise definitions

Section 5.5 specifies internal combustion motor. However, Section 3.2 says only “motor”
whereas Section 3.5 says “internal combustion motors”. These terms and definitions should be
clarified to avoid confusion. If the word “motor” is used anywhere in the rules does that mean
both internal combustion and electric motors? If it specifically says “internal combustion motor”
does that mean electric motors would be allowed?

Water jet pumps can also be used to power boats of various types. This should be addressed as
well.

11. Recommendation: Develop more accurate and reliable data and data collection
methods

Among the recurring issues encountered over the years as regulations governing wake sports

have been discussed, developed, enacted, and now revised is the persistent lack of accurate and

reliable data on the number, size, type, usage, and movement of wake boats across the state’s

lakes.

This data gap is not unique to wake boats but extends to other types of watercraft as well. We
strongly urge the ANR to develop and implement reliable, practical data-collection protocols to
inform sound policymaking.

12. Recommendation: Add depth and distance requirements for wake boats operating in
Vermont portions of Lake Champlain, Lake Memphremagog, Wallace Pond, and the
Connecticut River Reservoirs.

Wake boats operating in the shallow areas of these waterbodies, for example in St. Albans Bay

with an average depth of 11 feet, risk causing considerable lakebed disturbance releasing

phosphorus and nutrients into waters that already are at high nutrient levels. In addition, the
decision to create 500 foot shoreline buffers to reduce erosion and the 500 foot distance from
other lake users should also apply to these lakes for the same reason as for inland lakes: to reduce
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erosion, and to protect the safety of other lake users. In addition, the wake sport zones should
be mapped so that shallow areas to avoid are clear to wake boat operators.

CONCLUSION

Vermont is fortunate to have some of the cleanest and most pristine lakes in the country. We are
equally fortunate to have so many members of the public and the hundreds of dedicated members
of volunteer lake associations who work so hard to protect the state’s public waters.

Freshwater resources are not a luxury nor are the state’s waterways only useful for recreation or
tourism. Aquatic habitats are as complex, diverse, and necessary as our forests and meadows
are. Clean freshwater and healthy aquatic ecosystems are essential for life and must be
preserved and protected now and for future generations.

Enormous time and energy has been expended in attempting to accommodate and justify a non-
normal use on inland lakes that has been repeatedly shown to be hazardous to other lake users,
damage shorelines, and be a potential source of aquatic invasive species spread. Any rules that
result from all of this effort are likely to be less than effective given the regular development in
the industry of larger, more powerful boats that can create much larger waves than the current
rule or the proposed revisions account for. Adding limitations on the size and power of boats
operating on many of the state’s lakes should be added to these rules, as we recommend.
Although the proposed revisions will protect more lakes, they will also result in wake sports
being concentrated on fewer lakes adding more risk and more burden to those few. The home
lake rule and stricter decontamination protocols will aid protections to these lakes.

With the increasing pressures on these precious resources, we conclude that the best and wisest
decision that ANR could make, one in keeping with its mandate to protect and preserve the
state’s public waters, would be to provide the highest and broadest protections for the state’s
lakes and ponds now and into the future by no longer allowing any non-normal uses of the state’s
public waters without requiring a full petitioning process by those wishing to engage in such
activities. ANR must change its practice and become proactive in protecting the public waters
and making such protections its highest priority.
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SPREAD OF AQUATIC INVASIVE SPECIES
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